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Abstract: The intersection of marital property division and domestic violence in Indonesian divorce 
proceedings reveals a profound gender justice deficit that existing family law frameworks have failed 
to adequately address. This study employs a normative-empirical legal research methodology to 
systematically examine whether the current legal regime governing marital property (harta bersama) 
division under the Marriage Law Number 1 of 1974 as amended by Law Number 16 of 2019, the 
Compilation of Islamic Law (KHI), and Law Number 23 of 2004 on the Elimination of Domestic Violence 
(UUPKDRT) sufficiently incorporates gender justice principles in cases where divorce is precipitated by 
domestic violence. Drawing on an analysis of selected court decisions from religious courts (Pengadilan 
Agama) and district courts (Pengadilan Negeri) from 2018 to 2023, supplemented by data from the 
National Commission on Violence Against Women (Komnas Perempuan), this study identifies a 
systematic pattern of gender injustice: courts consistently apply a formal equality standard in marital 
property division regardless of the history of domestic violence, thereby failing to account for the 
economic coercion, loss of earning capacity, and disproportionate unpaid labor contributions that 
characterize the economic experience of domestic violence survivors. Comparative analysis with 
Australia’s Family Law Act and South Africa’s Recognition of Customary Marriages Act illuminates 
viable reform pathways. The study proposes a gender-responsive marital property division framework 
that incorporates domestic violence as a factor requiring upward adjustment of the survivor’s share, 
economic compensation for caregiving contributions, and procedural protections for survivors 
navigating property division proceedings. 

Keywords: marital property; domestic violence; gender justice; divorce; family law; Indonesia; 
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Introduction 

Domestic violence is one of the most pervasive and hidden human rights violations in 
Indonesia. Data from the National Commission on Violence Against Women (Komnas 
Perempuan) in its Annual Report (CATAHU) 2023 recorded 457,895 cases of violence against 
women throughout 2022, with violence in the personal sphere covering domestic violence, 
dating violence, and violence by former partners accounting for the largest proportion, namely 
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79% of the total reported cases. Of the recorded domestic violence cases, physical violence 
ranks first, followed by psychological violence, economic violence, and sexual violence. More 
concerningly, these figures are believed to represent only a small portion of the actual domestic 
violence cases occurring in society, considering the high level of under-reporting caused by 
social stigma, victims’ economic dependence on perpetrators, and victims’ lack of awareness 
regarding their legal rights (Komnas Perempuan, 2023). 

One of the most significant yet least academically examined legal consequences of 
domestic violence is its impact on the distribution of marital property during divorce 
proceedings. When marriages characterized by domestic violence end in divorce, victims who 
in the vast majority of cases are women face multiple challenges. In addition to severe 
psychological trauma, they often struggle to obtain a fair share of the property accumulated 
during the marriage, while being in a substantially weakened position due to the domestic 
violence they have experienced. Economic violence including controlling access to financial 
resources, preventing victims from working, and forcing them to sign financial documents 
constitutes a dimension of domestic violence that directly affects the victim’s economic 
position in the distribution of marital property (Johnson, 2008). 

Indonesia’s legal framework for the division of marital property in divorce is built upon the 
principle of formal equality, namely that property acquired during marriage should be divided 
equally between husband and wife, with each receiving half regardless of their respective 
financial contributions. This principle, reflected in Article 37 of Marriage Law Number 1 of 1974 
and Article 97 of the Compilation of Islamic Law (KHI), has a strong foundation of justice within 
the context of marriages that function equally and harmoniously. However, the rigid application 
of formal equality in divorce cases triggered by domestic violence raises fundamental questions 
regarding substantive justice: can a formally “equal” distribution produce genuine justice in 
situations where one party has suffered systematic economic disadvantage due to the actions 
of the other party during the marriage? (Suparman Usman, 2006). 

This study aims to: 
1. Analyze Indonesia’s positive legal framework governing the division of marital property in 

divorce, particularly in the context of domestic violence. 
2. Evaluate whether the principle of formal equality in marital property distribution produces 

substantive justice for domestic violence victims based on court decision analysis. 
3. Identify dimensions of gender injustice emerging in the practice of marital property division 

in domestic violence cases. 
4. Compare Indonesia’s approach with jurisdictions that have developed more gender-

responsive frameworks for property division. 
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5. Formulate comprehensive legal reform recommendations to achieve gender-just 
marital property distribution in the context of domestic violence. 

Literature Review and Theoretical Framework 

Gender Justice in Family Law: A Conceptual Framework 

Gender justice in family law is a concept that goes beyond mere formal equality between 
men and women before the law. The theory of substantive equality, developed within feminist 
legal scholarship, emphasizes that equal treatment of parties who are structurally unequal can 
in fact produce injustice. In the context of family law, formal equality in the distribution of marital 
property ignores the reality that during marriage women generally bear the burden of unpaid 
domestic labor and caregiving, which substantially limits their capacity to participate in the 
labor market and accumulate wealth independently (Smart, 1989). 

Martha Albertson Fineman (1991), in The Illusion of Equality, argues that family law 
focusing solely on formal equality fails to capture the reality that women enter and exit marriage 
from structurally different positions compared to men. When entering marriage, women on 
average possess fewer assets; during marriage they sacrifice more economic opportunities for 
domestic and reproductive functions; and after divorce they face worse economic prospects 
because their human capital has eroded after years of leaving or reducing participation in the 
labor market. A legal system that fails to recognize and compensate for these structural 
inequalities perpetuates rather than remedies injustice. 

In the context of domestic violence, the dimension of economic injustice becomes far more 
acute. Evan Stark (2007), through the concept of coercive control, shows that domestic 
violence is not merely a series of isolated physical abuse incidents but a system of control 
operating systematically over every aspect of a victim’s life including the economic sphere. 
Economic violence, recognized as a form of domestic violence under the Indonesian Law on 
the Elimination of Domestic Violence (UUPKDRT), includes acts such as prohibiting or 
obstructing victims from working, controlling victims’ access to bank accounts and family 
assets, forcing victims to sign financial documents under threat, and unilaterally using shared 
resources for the perpetrator’s benefit. The cumulative economic consequences of such 
coercive control often leave victims entering divorce proceedings in extremely vulnerable 
economic conditions, frequently without access to information regarding existing marital 
property (Holtrop et al., 2015). 
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Marital Property in Indonesian Marriage Law: Normative Foundations 

The concept of marital property (harta bersama) known as gono-gini in Javanese tradition 
and harta syarikat in Islamic customary law within Indonesian marriage law has strong roots in 
the archipelago’s customary legal traditions. These traditions generally recognize that property 
acquired by husband and wife during marriage constitutes joint property that must be fairly 
divided when the marriage ends. This recognition is reflected in Article 35 of Marriage Law 
Number 1 of 1974, which defines marital property as “property acquired during marriage,” 
structurally separated from premarital property belonging to each party and property obtained 
individually as gifts or inheritance during marriage (Sudarsono, 2010). 

Article 37 of the Marriage Law stipulates that if a marriage ends due to divorce, marital 
property shall be regulated according to the respective legal systems of the parties. For those 
subject to Islamic law, distribution is governed by the Compilation of Islamic Law (KHI), while 
those subject to general civil law follow the Civil Code. Article 97 of the KHI explicitly states that 
“a divorced widow or widower is entitled to half of the marital property unless otherwise 
stipulated in a marriage agreement.” This provision, adopting the fifty-fifty principle as a default 
rule, forms the primary normative foundation for marital property division in Indonesian judicial 
practice, particularly within the Religious Courts, which handle the majority of Muslim divorce 
cases (Ali Afandi, 2014). 

The Compilation of Islamic Law also recognizes several nuances and exceptions in the 
division of marital property. Article 88 KHI provides that disputes between husband and wife 
regarding marital property must be resolved through the Religious Court. Article 94 KHI allows 
the separation of individually acquired property as long as it does not harm third parties. In 
judicial practice, judges possess discretion to consider relevant contextual factors including 
each party’s contribution to acquiring marital property, the grounds for divorce, and each party’s 
economic condition after divorce when determining a fair distribution. The critical question 
addressed in this study is whether judicial discretion is consistently utilized to achieve 
substantive justice in divorce cases resulting from domestic violence (Yahya Harahap, 2016). 

Domestic Violence as a Factor in Property Division: A Comparative Perspective 

Various jurisdictions have developed different approaches in integrating domestic violence 
considerations into marital property division laws. Australia, through the Family Law Act 1975, 
offers one of the most relevant examples. Section 79(4) of the Act requires courts to consider 
both financial and non-financial contributions of each party as well as factors affecting each 
party’s future earning capacity when dividing marital property. Although domestic violence is 
not explicitly mentioned as a factor that increases the victim’s share, Australian jurisprudence 
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has developed the doctrine that acts of violence causing economic harm to victims must be 
taken into account in property distribution (Parkinson, 2003). 

South Africa, through the Recognition of Customary Marriages Act 1998, has taken a more 
explicit step by requiring courts to consider the history of violence in marriage as one factor that 
may justify formally unequal property distribution in order to protect the victim’s economic 
interests. Several states in the United States, including California and New York, have also 
developed jurisprudence recognizing economic losses caused by marital violence as a factor 
to be considered in the equitable distribution of marital property (Fedders, 1997). 

These international developments reflect an increasing normative convergence toward 
recognizing that domestic violence has economic dimensions that must be considered in post-
divorce marital property division. The Convention on the Elimination of All Forms of 
Discrimination against Women (CEDAW), ratified by Indonesia through Law Number 7 of 1984, 
implicitly requires state parties to ensure adequate economic protection for women during 
divorce, including in situations where their economic capacity has been undermined by 
violence during marriage (UN Women, 2020). 

Methods 

This study employs a normative-empirical legal research approach integrating doctrinal 
analysis with empirical evaluation of judicial practice. The normative approach is used to 
analyze the substance and coherence of the legal framework governing marital property division 
in divorce particularly Marriage Law Number 1 of 1974 as amended by Law Number 16 of 2019, 
the Compilation of Islamic Law, Law Number 23 of 2004 on the Elimination of Domestic 
Violence, and relevant international legal instruments including CEDAW and the Istanbul 
Convention from a gender justice perspective (Marzuki, 2010). 

Case analysis was conducted on 25 decisions of Religious Courts and 8 decisions of 
District Courts, purposively selected based on the following criteria: a) divorce cases explicitly 
triggered or influenced by domestic violence; b) the presence of claims regarding the division of 
marital property; and c) decisions issued during the 2018–2023 period, reflecting relatively 
recent legal conditions. 

These decisions were obtained from the Supreme Court Decision Directory 
(putusan.mahkamahagung.go.id) and selected to represent geographical diversity and various 
forms of domestic violence underlying the divorces. 
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Statistical data were collected from Komnas Perempuan Annual Reports (CATAHU) 2019–
2023, data from the Religious Court Directorate (Badilag) on divorce cases involving domestic 
violence, and reports from LBH Apik Jakarta, an organization specifically handling cases of 
violence against women. Data analysis was conducted qualitatively using a thematic approach 
to identify patterns in judicial reasoning concerning domestic violence in marital property 
division. 

Comparative legal analysis was conducted with Australia (Family Law Act 1975) and South 
Africa (Recognition of Customary Marriages Act 1998) as jurisdictions that have developed 
more gender-responsive frameworks for marital property division in the context of domestic 
violence. The limitations of this research include possible selection bias in the choice of 
analyzed decisions, limited access to court decisions from certain regions that are not 
published in the online decision directory, and the limited ability to independently verify 
domestic violence facts underlying the decisions. 

Results And Discussion 

Legal Framework for the Distribution of Marital Property in the Context of Domestic Violence: A 
Normative Analysis 

An analysis of the existing legal framework reveals that Law Number 23 of 2004 on the 
Elimination of Domestic Violence (UUPKDRT), although relatively progressive in recognizing 
various forms of domestic violence, does not explicitly regulate the implications of domestic 
violence for the distribution of marital property in divorce proceedings. The law primarily 
focuses on victim protection, recovery, and the criminal punishment of perpetrators 
dimensions that are undoubtedly important but it overlooks the long-term economic 
consequences of domestic violence manifested in post-divorce property distribution. The 
absence of provisions explicitly linking domestic violence with the division of marital property 
creates a normative vacuum, forcing judges to rely on unstructured judicial discretion when 
dealing with cases that involve both issues simultaneously (Luhulima, 2014). 

From the perspective of Islamic law, which serves as an important reference for the 
majority of Indonesia’s population, several principles are potentially relevant for developing a 
more gender-just approach to marital property distribution in domestic violence cases. The 
principle of la darar wa la dirar that harm should neither be inflicted nor reciprocated with harm 
can serve as a normative basis for arguing that perpetrators of domestic violence who have 
caused economic losses to victims should not benefit from their wrongdoing through equal 
property division. Likewise, the principle of maslahah mursalah public interest not explicitly 
stated in the textual sources but not contradicting them can serve as the basis for more 
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progressive judicial reasoning in developing a framework for property distribution that considers 
the economic harm resulting from domestic violence (Wahbah az-Zuhaili, 2011). 

The Supreme Court of Indonesia has issued several Supreme Court Regulations (Peraturan 
Mahkamah Agung or PERMA) relevant to cases involving women as parties, including PERMA 
Number 3 of 2017 on Guidelines for Adjudicating Cases Involving Women in Conflict with the 
Law. This regulation explicitly requires judges to consider gender equality and avoid gender 
stereotypes when adjudicating cases involving women, as well as to take into account 
conditions of inequality and power relations affecting women in such cases. Although this 
regulation does not specifically regulate marital property distribution, its general provisions 
regarding gender perspectives in judicial processes should logically also apply to cases 
involving marital property distribution where domestic violence victims are involved (Supreme 
Court of Indonesia, 2017). 

Empirical Findings: Judicial Decision Patterns in Marital Property Distribution in Domestic 
Violence Cases 

An analysis of the 33 court decisions used as the sample in this study reveals a pattern that 
is both consistent and problematic from the perspective of gender justice. In 28 of the 33 
decisions analyzed (84.8%), judges applied the fifty-fifty principle of marital property division 
mechanically, without giving specific consideration to the fact of domestic violence that had 
been proven during trial. In most of these cases, although judges acknowledged the occurrence 
of domestic violence as grounds for divorce in their reasoning, such consideration did not 
extend to determining a different proportion of property distribution from the standard fifty 
percent allocation for each party. 

Among the five decisions that deviated from the fifty-fifty principle, only three explicitly 
used domestic violence as a justification for awarding a larger share to the victim. In Case 
Number 1247/Pdt.G/2021/PA.Jkt.Sel, the Religious Court of South Jakarta awarded two-thirds 
of the marital property to the wife, considering that the husband had been proven to have 
repeatedly committed domestic violence, which prevented the wife from working optimally 
during the marriage. This decision represents one of the very few rulings in the sample that 
explicitly integrated an analysis of the economic impact of domestic violence into marital 
property distribution. Ironically, such progressive judicial reasoning was viewed by some 
observers as exceeding the boundaries of judicial discretion, reflecting the strong normative 
resistance against departing from the fifty-fifty principle. 

The pattern identified in this judicial analysis confirms the study’s thesis that Indonesia’s 
judicial system systematically fails to integrate gender justice perspectives into marital property 
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distribution in domestic violence cases. This failure is not solely due to the unwillingness of 
individual judges but is also caused by the absence of explicit normative guidelines on how 
domestic violence should influence property division, combined with a strong judicial culture 
that places formal equality as the highest value in family law. 

Statistical data from the Religious Courts Directorate General (Badilag) indicates that out 
of the 341,691 divorce petitions filed by wives to Religious Courts across Indonesia in 2022, 
approximately 23.4% cited domestic violence as one of the grounds for divorce. However, 
among these domestic violence cases, claims for marital property division were filed in only 
around 31% of cases. This low percentage reflects various obstacles faced by victims: lack of 
awareness about their rights to marital property, limited access to legal assistance, and often 
insufficient information regarding which assets qualify as marital property (Badilag, 2022). 

Dimensions of Gender Injustice in Marital Property Distribution in Domestic Violence Cases 

Identifying the specific dimensions of gender injustice in marital property distribution in 
domestic violence cases is an essential analytical step in formulating targeted reforms. This 
study identifies at least five systematic dimensions of gender injustice operating in this context. 

First, there is the neglect of cumulative economic harm resulting from domestic violence. 
Economic abuse including controlling access to financial resources, forcing victims not to work, 
unilaterally using shared assets, and coercing victims into signing financial documents directly 
reduces victims’ capacity to contribute to and access marital property during marriage. When 
property division is conducted strictly on a fifty-fifty basis without accounting for this 
cumulative harm, victims effectively “share” property that partly results from the economic 
exploitation they experienced (Holtrop et al., 2015). 

Second, there is the failure to recognize domestic labor and caregiving contributions. In 
many marriages characterized by domestic violence, victims bear a disproportionately heavy 
burden of domestic work and childcare, often because perpetrators use violence as a means to 
maintain unequal divisions of labor. These contributions often referred to in legal contexts as 
non-financial contributions have real economic value but historically receive insufficient 
recognition in marital property evaluation. Economic studies show that if valued at market rates, 
domestic labor contributes approximately 30–50% of median household income (ILO, 2018). 

Third, there is information asymmetry regarding marital property. In many domestic 
violence cases, perpetrators who often control household finances as part of coercive control 
possess significantly more information about family assets and liabilities than victims. Assets 
may be hidden, transferred, or depleted before or during divorce proceedings. Without access 
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to financial documents and effective discovery mechanisms, victims cannot effectively claim 
their rightful share of marital property (LBH APIK Jakarta, 2023). 

Fourth, there are psychological and practical barriers faced by domestic violence victims 
during litigation. Trauma resulting from domestic violence significantly reduces victims’ ability 
to engage effectively in lengthy and exhausting legal proceedings. Financial dependency, which 
often characterizes domestic violence situations, also limits victims’ ability to afford legal 
assistance. Consequently, many victims feel pressured to accept unfair settlements simply to 
end legal processes that prolong their exposure to perpetrators (Komnas Perempuan, 2022). 

Fifth, there are procedural failures in identifying and documenting domestic violence during 
divorce proceedings. In many cases, domestic violence experienced by victims is not 
adequately identified or documented because judges do not proactively explore the history of 
violence, victims may not explicitly mention domestic violence due to lack of awareness of its 
legal relevance, and proving domestic violence can be difficult due to the absence of medical 
or police documentation. As a result, even when domestic violence has factually occurred, it 
does not influence decisions regarding marital property because it is not legally established 
during trial (Munandar, 2019). 

Comparative Analysis: Australia and South Africa 

Australia, through jurisprudence developed under the Family Law Act 1975, provides a 
highly relevant model for reforming marital property law in domestic violence cases in 
Indonesia. Australian Family Courts apply a two-stage approach to marital property division. 
The first stage involves identifying and valuing the marital property pool. The second stage 
determines a “just and equitable” distribution, taking into account financial and non-financial 
contributions of each party as well as their future economic needs and capacities. Within this 
second stage, Australian jurisprudence has progressively recognized that domestic violence 
may justify unequal property division through two complementary lines of reasoning (Parkinson, 
2003). 

The first line recognizes economic abuse as a factor that reduces the effective financial 
contribution of the perpetrator. If a perpetrator uses violence to exploit shared assets or limit 
the victim’s ability to contribute, the perpetrator’s contribution should be evaluated as lower 
than it formally appears. The second line recognizes the impact of domestic violence on the 
victim’s future needs. If domestic violence causes physical or psychological harm that reduces 
the victim’s future earning capacity, this should be considered as a factor increasing the victim’s 
financial needs in property division. Together, these arguments provide a more flexible judicial 
framework for achieving substantive justice in marital property distribution. 
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South Africa, with socio-cultural conditions more comparable to Indonesia in terms of 
customary marriages and high levels of gender-based violence, offers different but equally 
relevant lessons. The Recognition of Customary Marriages Act 1998 requires courts to consider 
the economic protection of wives, particularly in marriages where wives have limited economic 
capacity, when determining marital property distribution. Furthermore, the Constitutional Court 
of South Africa in Gumede v. President of the Republic of South Africa [2009] ruled that 
customary marriage systems granting unequal property rights between husbands and wives 
violate constitutional rights to equality and dignity. This decision is relevant for Indonesia, where 
customary legal norms still influence marriage practices and often place women in weaker 
economic positions. 

Comparison with these two jurisdictions highlights three legal innovations most relevant 
for Indonesia. First, explicit recognition of domestic violence particularly economic abuse and 
coercive control as factors that must be considered in determining marital property distribution. 
Second, the development of discovery mechanisms allowing victims to access comprehensive 
information about marital assets. Third, the provision of interim financial support during 
property division proceedings to prevent victims from accepting unfair settlements due to acute 
financial pressure. 

Result And Discussion 

Critique of the Formal Equality Principle in Marital Property Distribution 

The fifty-fifty principle in marital property distribution is normatively rooted in the idea that 
marriage represents an equal partnership between two individuals contributing equally. 
However, this assumption does not empirically reflect the reality of most marriages in 
Indonesia, particularly those characterized by domestic violence. Applying a principle designed 
for equal relationships to relationships fundamentally defined by violence, control, and 
exploitation produces what feminist legal scholars describe as “injustice in the name of 
equality” (Fineman, 1991). 

Supporters of the fifty-fifty principle often argue that it promotes legal certainty and judicial 
efficiency, as simple and predictable rules reduce litigation burdens. While this argument has 
merit, it cannot outweigh the demand for substantive justice in situations where applying a 
simple rule systematically produces injustice. As Rawls (1971) argued in his theory of justice 
as fairness, principles of justice should benefit those who are least advantaged, rather than 
reinforcing their disadvantage. 
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Moreover, the legal certainty produced by the fifty-fifty principle in domestic violence 
contexts is largely illusory. It guarantees perpetrators that they will not face economic 
consequences for the violence they committed, while providing victims with “certainty” that 
they will receive a formally equal but substantively unjust share. Such certainty not only fails to 
promote justice but may also discourage the reporting of domestic violence and reinforce 
conditions that allow abuse to persist within marriage. 

Intersectionality of Domestic Violence, Poverty, and Access to Justice 

A deeper analysis of gender injustice in marital property distribution must also consider the 
intersectionality of gender, economic class, and access to justice. Women victims of domestic 
violence from economically disadvantaged backgrounds face layered barriers not experienced 
by those with greater access to resources. Limited ability to hire lawyers especially since many 
victims experience severe financial vulnerability due to economic abuse means they often 
navigate property division proceedings without adequate legal representation, while their 
opponents may have strong legal teams (Crenshaw, 1991). 

Indonesia’s Legal Aid Law (Law No. 16 of 2011) formally covers civil family cases, including 
marital property disputes. However, in practice, the capacity of accredited Legal Aid 
Organizations (OBH) particularly outside major cities is insufficient to meet the demand from 
domestic violence victims. Data from the National Legal Development Agency (BPHN) 
indicates that state legal aid funding remains extremely limited compared to actual needs. 
Consequently, many victims who are legally entitled to assistance cannot access it due to 
institutional capacity constraints (BPHN, 2022). 

Islamic Law and Gender Justice: Toward a More Progressive Interpretation 

Considering that the majority of marital property cases in Indonesia particularly those 
involving divorce due to domestic violence are handled by Religious Courts applying Islamic 
law, developing gender-responsive interpretations of Islamic law becomes strategically 
important. Contemporary Islamic legal scholarship increasingly integrates gender justice 
perspectives into interpretations of classical fiqh texts on marital property. 

Scholars such as Khaled Abou El Fadl and Amina Wadud have demonstrated that Qur’anic 
and hadith texts concerning marriage and property can be interpreted more consistently with 
principles of justice and equality when read within their socio-historical contexts and through 
the framework of maqasid al-shariah, the fundamental objectives of Islamic law, which include 
the protection of life, intellect, lineage, property, and religion. From this perspective, acts of 
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domestic violence which harm the victim’s life and intellect should not generate economic 
benefit for perpetrators through equal property distribution (El Fadl, 2001). 

Religious Court judges who possess the authority to engage in ijtihad independent legal 
reasoning within permissible boundaries should be able to utilize principles such as maqasid 
and la darar as normative foundations for awarding larger property shares to victims of domestic 
violence. The development of explicit guidelines from the Supreme Court and Badilag 
encouraging judges to integrate gender justice perspectives in marital property cases involving 
domestic violence would provide essential institutional support for such progressive judicial 
ijtihad. 

Policy Recommendations 

Based on the comprehensive analysis conducted, this study proposes seven priority policy 
recommendations to achieve substantive gender justice in the distribution of marital property 
in divorce cases resulting from domestic violence in Indonesia. 

First, amendments to the Marriage Law and the Compilation of Islamic Law (KHI) are 
necessary to explicitly recognize domestic violence particularly economic abuse and coercive 
control as factors that may justify a formally disproportionate distribution of marital property in 
order to protect the economic interests of victims. These new provisions should stipulate that 
in divorce cases resulting from proven domestic violence, judges must consider: (a) the 
cumulative economic losses suffered by the victim due to domestic violence; (b) unpaid 
domestic and caregiving contributions; (c) the impact of domestic violence on the victim’s 
future work capacity; and (d) assets concealed or transferred by the perpetrator during the 
marriage and divorce process. 

Second, the issuance of a Supreme Court Circular Letter (SEMA) or Supreme Court 
Regulation (PERMA) is necessary to provide technical guidance for judges both in Religious 
Courts and General Courts on how to concretely integrate evidence of domestic violence into 
marital property distribution decisions. Such regulation should identify specific domestic 
violence factors that are legally relevant, establish methodologies for assessing the economic 
impact of domestic violence, and adopt evidentiary approaches sensitive to the challenges 
victims face in proving abuse. 

Third, the establishment of a judicial discovery mechanism that allows courts and victims 
to access comprehensive information regarding marital assets including bank accounts, 
investments, property ownership, and debts without relying solely on the perpetrator’s 
voluntary disclosure. This mechanism may include judicial authority to request financial and 
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asset information from banking institutions, tax authorities, and land administration agencies 
concerning assets registered under the perpetrator’s name. 

Fourth, strengthening provisions on interim financial support for domestic violence victims 
during divorce and marital property proceedings. This measure aims to prevent victims from 
accepting unfair settlements due to acute financial pressure. It may be implemented through 
interim court orders requiring perpetrators to provide financial support during litigation, 
accompanied by effective legal sanctions for non-compliance. 

Fifth, improving the capacity of judges, particularly within the Religious Courts, through 
comprehensive training programs on domestic violence dynamics, the economic 
consequences of domestic violence for victims, and trauma-informed adjudication 
approaches. Such training should also include practical skills for identifying domestic violence 
that may not be explicitly disclosed by litigants and for integrating gender justice perspectives 
into marital property decisions. 

Sixth, expanding access to legal aid for domestic violence victims involved in marital 
property disputes. This includes increasing the national legal aid budget, strengthening the 
capacity of Legal Aid Organizations (OBH) specializing in gender-based violence cases, and 
promoting pro bono legal services within the legal profession. Legal clinics in law faculties 
across Indonesia can also play a more active role in providing legal assistance to domestic 
violence victims in marital property cases. 

Seventh, developing gender-sensitive and safe alternative dispute resolution (ADR) 
mechanisms as alternatives to lengthy and exhausting litigation processes. Conventional 
mediation is often unsuitable for domestic violence cases due to extreme power imbalances 
between perpetrators and victims. However, models such as shuttle mediation where 
mediators act as intermediaries without direct meetings between parties or collaborative law 
approaches supported by professionals trained in domestic violence issues may offer more 
appropriate alternatives. 

Conclusion 

This study has comprehensively analyzed the legal framework governing marital property 
distribution in divorce cases resulting from domestic violence from a gender justice perspective, 
evaluated its effectiveness through the analysis of court decisions, and formulated concrete 
reform recommendations. Three main conclusions can be drawn. 
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First, the current Indonesian legal framework governing marital property distribution in 
divorce built upon the formal equality principle of a fifty-fifty division as stipulated in the 
Marriage Law and the Compilation of Islamic Law systematically produces gender injustice in 
divorce cases triggered by domestic violence. By applying the same formal equality standard to 
all divorce cases without considering the history of domestic violence and its cumulative 
economic impacts, the legal system effectively grants economic impunity to perpetrators and 
perpetuates the economic vulnerability of victims after divorce. The analysis of 33 court 
decisions shows that 84.8% applied the fifty-fifty principle mechanically, without specific 
consideration of proven domestic violence, confirming this systematic pattern of gender 
injustice. 

Second, the five dimensions of gender injustice identified in this study neglect of 
cumulative economic harm caused by domestic violence, failure to recognize domestic labor 
contributions, information asymmetry regarding marital property, psychological and practical 
barriers faced by victims during litigation, and procedural failures in identifying domestic 
violence interact with and reinforce each other. Together, they create a legal system that 
structurally disadvantages domestic violence victims in marital property distribution. 
Addressing this problem requires comprehensive and coordinated reforms, rather than partial 
reforms targeting only one or two dimensions. 

Third, comparative experiences from Australia and South Africa demonstrate that 
integrating domestic violence as a factor influencing marital property distribution is both 
feasible and capable of producing more equitable outcomes for victims without fundamentally 
undermining overall legal certainty in marriage law. Indonesia already possesses a sufficient 
legal basis both within positive law (such as Supreme Court regulations on cases involving 
women and principles of justice within the Compilation of Islamic Law) and within Islamic legal 
principles (such as la darar and maqasid al-shariah) to develop more gender-responsive 
jurisprudence. What is needed is institutional commitment from the Supreme Court and the 
Directorate General of Religious Courts (Badilag) to explicitly encourage and institutionalize 
such progressive jurisprudential developments, supported by legislative reforms that provide 
stronger normative foundations. 
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