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Abstract: The enactment of Indonesia's new National Criminal Code (KUHP) in 2026 marks a
significant milestone in the nation's legal history, yet it raises profound constitutional questions
regarding the protection of freedom of expression and civil rights. This article examines the
constitutional implications of the new KUHP by analyzing the tension between constitutional
guarantees under Articles 28E and 28F of the 1945 Constitution and the substantive provisions
of the Criminal Code that regulate defamation, blasphemy, and public order offenses. Based on
a comprehensive literature review of fifty relevant studies, this article finds that while the
Constitutional Court has played a pivotal role in reviewing the constitutionality of various
provisions striking down articles on contempt against the president while upholding blasphemy
laws significant ambiguities persist. Vague statutory formulations lacking the lex certa principle
enable selective prosecution and disproportionately affect religious minorities, dissenters, and
critical voices. Press freedom remains fragile due to overlapping legal regimes between the
Press Law, the KUHP, and the Electronic Information and Transactions (ITE) Law, compounded
by the rise of Strategic Lawsuits Against Public Participation (SLAPPs). Comparative analysis
reveals that Indonesia lags behind countries such as Canada and Ireland in establishing clear
public interest defenses and precise standards for restricting speech. This article identifies
critical research gaps, particularly concerning public interest defenses and mechanisms for
protecting minority voices. It concludes that the constitutional implications of the new KUHP
hinge on resolving statutory ambiguities, strengthening judicial interpretations that prioritize
human rights, and developing robust safeguards against arbitrary enforcement. Without these
measures, the new Criminal Code risks becoming an instrument that stifles the very freedoms
the Constitution seeks to protect.
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Introduction

The year 2026 will mark a new chapter in the history of Indonesian law with the
enforcement of the National Criminal Code (KUHP). As a replacement for the Wetboek van
Strafrecht, a colonial legacy of the Dutch legal system, the new Criminal Code is intended not
only to unify and harmonize criminal law but also to reflect Indonesian values. However, behind
the spirit of codification, significant concerns have emerged regarding how its implementation
may affect freedom of expression and civil liberties of citizens.

Although the Indonesian Constitution (the 1945 Constitution) explicitly guarantees
freedom of expression in Articles 28E and 28F, its implementation in practice often presents a
different picture. Various international legal instruments also affirm this right as a fundamental
pillar of democratic society. However, the new Criminal Code, together with other laws such as
the Electronic Information and Transactions Law (ITE Law), introduces new complexities.
Several provisions, particularly those concerning defamation, blasphemy, and public order
offenses, are considered vulnerable to multiple interpretations and potentially capable of being
used to silence criticism or suppress minority viewpoints (Rohmana, 2017; Jaelani & Luthviati,
2021; Ezekiel, 2021).

The tension between the protection of individual rights and restrictions imposed by the
state is not a new phenomenon. Governments often justify such restrictions in the name of
morality, religion, or national security values that are also upheld in Indonesia’s pluralistic
society. Meanwhile, the Constitutional Court (Mahkamah Konstitusi/MK) has repeatedly played
an important role in reviewing and interpreting the constitutional limits of such restrictions.
Several of its decisions have even annulled provisions deemed unconstitutional, such as the
offense of insulting the president. Nevertheless, various studies suggest that these decisions
have not entirely resolved legal ambiguities or prevented the use of criminal law to suppress
dissenting opinions (Winata et al., 2020; Anindyajati, 2021; Tyson, 2020).

The continuing public debate reflects a broader struggle: how to balance democratic values
with Indonesia’s social diversity and legal traditions. The central question is no longer whether
the state has the right to limit freedom, but rather how those limitations should be formulated
so that they do not contradict the spirit of the constitution itself. This article examines the
constitutional implications of the implementation of the 2026 Criminal Code by analyzing
constitutional guarantees, Constitutional Court jurisprudence, and potential threats to press
freedom and minority groups. Drawing on recent literature reviews, the study seeks to
determine whether the new Criminal Code will truly function as a gavel that upholds justice or
instead become an instrument that silences freedom within the nation itself.

18



= | VRISPRAAK

International Journal of Law
ISSN (Online) : 2597-4491

Volume: 10, Number 01, March, 2026

Methodology

This article is based on a literature review of various studies and scholarly publications that
examine the relationship between criminal law policy, freedom of expression, and civil rights in
Indonesia. The primary focus of the review is on works that analyze the constitutional
implications of Criminal Code reform, decisions of the Constitutional Court concerning
freedom of expression, and the dynamics of legal protection for minority groups and the press.

The author reviewed publications from accredited legal journals, conference proceedings,
and research reports published within the past decade. From this review, a number of studies
were collected and analyzed that directly address the tension between constitutional
guarantees and legal restrictions contained in the Criminal Code and related legislation such as
the ITE Law and the Blasphemy Law.

The study employs a qualitative content analysis approach, involving the processes of
reading, comparing, and synthesizing findings from different authors. Through this method, the
article does not merely summarize individual studies but also attempts to identify general
patterns, research gaps, and thematic connections that link one study to another. All references
used in this article are listed in the reference section so that readers may trace the arguments
and sources cited.

Results and Discussion
Constitutional Guarantees Amid Legal Constraints

The Indonesian Constitution, particularly Articles 28E and 28F of the 1945 Constitution,
explicitly guarantees the freedom of association, assembly, and expression. Article 28E
paragraph (3) even states that “every person has the right to freedom of association, assembly,
and expression.” Normatively, this guarantee places Indonesia within the tradition of a
democratic rule-of-law state that upholds human rights (Fauzie, 2019).

However, these constitutional guarantees face serious challenges when confronted with
statutory laws beneath them. Rohmana (2017) identifies a tension between human rights
principles and the formulation of defamation and insult offenses within the Criminal Code and
other legislation. Similarly, Jaelani and Luthviati (2021) highlight that laws such as the ITE Law
and certain provisions within the Criminal Code often contain vague formulations that fail to
meet the principle of lex certa, thereby opening wide room for interpretation and potential
misuse.

Makarim and colleagues (2019) further note that restrictions on freedom of expression in
the digital sphere are frequently justified as manifestations of responsibility and legal obligation.
However, the primary problem lies in the absence of objective parameters. When a legal
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provision can be interpreted differently by different law enforcement authorities, legal certainty
becomes compromised. Consequently, citizens live under a shadow of uncertainty: whether
the opinions they express on social media will be regarded as legitimate criticism or instead
become grounds for criminal prosecution.

This phenomenon illustrates that although the constitution provides formal guarantees, the
effectiveness of protecting freedom of expression largely depends on how implementing laws
are formulated and enforced. Without clarity and precision in defining criminal offenses,
constitutional guarantees risk becoming merely a “paper tiger”, powerless in the face of
authority and state power.

The Dual Role of the Constitutional Court: Guardian and Loophole

Amid the tension between constitutional guarantees and legal restrictions, the
Constitutional Court (Mahkamah Konstitusi, MK) functions as the institution authorized to
review the constitutionality of laws. In the context of freedom of expression, the Court has
issued several landmark decisions that shape the boundaries of expressive freedom in
Indonesia.

One significant achievement occurred when the Court annulled provisions criminalizing
insults against the president and vice president. Winata and colleagues (2020) note that this
ruling represented a progressive step, affirming that criticism of state officials constitutes a
constitutional right of citizens rather than a criminal act. The decision reinforced the principle
that public officials must remain open to criticism as a consequence of transparency and
democratic accountability.

However, the Court has also issued decisions considered controversial by human rights
advocates, such as when it rejected judicial review of the Blasphemy Law. Tyson (2020)
observes that the Court’s decision to uphold the constitutionality of the law illustrates how
sociological and political considerations often influence judicial reasoning. The Court argued
thatthe provision was necessary to preserve religious harmony in Indonesia’s pluralistic society.

Anindyajati (2021) finds that in many cases concerning freedom of expression, the
Constitutional Court consistently emphasizes that limitations on fundamental rights are
permissible as long as they are established by law and justified by legitimate objectives, such
as public order or morality. The problem arises when the Court allows vaguely worded
provisions to remain in force, thereby leaving open the possibility for arbitrary enforcement.

In other words, while the Constitutional Court has acted as a guardian of the Constitution
by invalidating certain problematic provisions, its tolerance of ambiguity in other legal norms
indirectly creates loopholes that may be used to criminalize freedom of expression. This
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situation illustrates the Court’s “dual role”: protecting constitutional rights on the one hand,
while on the other allowing the structural potential for rights violations to persist.

The Shadow of Blasphemy Laws: Protecting Harmony or Silencing Minorities?

One of the most controversial provisions retained in the new Criminal Code concerns
blasphemy. Article 156a of the Criminal Code, originating from legislation enacted in the 1960s,
remains in force despite persistent controversy. The government’s justification has been
relatively consistent: the provision is necessary to maintain interreligious harmony and prevent
horizontal conflict in Indonesia’s plural society. However, numerous studies suggest that its
implementation often deviates from these stated objectives.

Susetyo and colleagues (2020) conducted an in-depth study on the application of
blasphemy laws in Indonesia. Their findings reveal that the provision is problematic not only in
its formulation but also in its enforcement. The absence of a clear definition of what constitutes
“blasphemy” or “defamation of religion” creates broad interpretive space. As a result, public
complaints frequently arise from religious sentiment or mob pressure rather than from objective
legal standards.

Silfiah (2020) highlights an irony in the application of Article 156a. Instead of protecting
religious harmony, the provision has often been used to pressure minority groups or alternative
religious interpretations that differ from mainstream beliefs. Incidents such as the dissolution
of Ahmadiyah congregations, the criminalization of Shi’a communities, and imprisonment of
individuals accused of insulting the majority religion illustrate how the law has functioned as a
mechanism legitimizing intolerance. Hatta and Husni (2021) further argue that enforcement of
blasphemy laws in Indonesia is strongly influenced by public pressure and identity politics
rather than purely juridical considerations.

Tyson (2020) examines this phenomenon from a sociology of law perspective. According
to his analysis, the persistence of blasphemy provisions in Indonesia cannot be separated from
the political and social legitimacy attached to them. Dominant religious groups have an interest
in maintaining the provision as a shield against criticism or dissenting views. Meanwhile,
governments are often reluctant to revise it due to the political risk of being labeled anti-religion.
Within this context, when the Constitutional Court was asked to review the provision, it chose
to uphold it on the grounds of maintaining public order.

Comparative perspectives reveal that Indonesia’s approach is relatively outdated. Lintang
and Martufi (2021) compared Indonesia’s blasphemy laws with those of Ireland and Canada.
They found that both countries apply stricter standards in defining blasphemy and require
evidence of malicious intent (mens rea) and demonstrable harm. In Canada, for instance,
religious hate speech is punishable only if it incites violence or real discrimination. In contrast,
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in Indonesia, statements merely considered “offensive” to religious feelings can already lead to
criminal charges.

Ezekiel (2021), in his study on public interest defenses in defamation cases, also touches
upon the issue of blasphemy. He argues that the absence of adequate defense mechanisms for
defendants makes the provision even more problematic. Individuals accused of blasphemy
have very limited opportunity to demonstrate that their statements were intended as social
criticism or academic discussion rather than deliberate insult.

The accumulation of these weaknesses leads to a harsh reality: minority groups and
dissenting voices become the most vulnerable to prosecution under Article 156a. Rather than
serving as a safeguard of harmony, the provision often acts as a hammer that fractures the very
diversity it claims to protect. In the context of the implementation of the 2026 Criminal Code,
the absence of significant reform in this provision suggests that long-standing problems will
likely persistin the new legal era.

Press Freedom at a Crossroads: Legal Constraints and Litigation Threats

Press freedom is widely regarded as one of the pillars of democracy. In Indonesia, the post-
Reformasi euphoria following 1998 once generated significant optimism. The Press Law No. 40
of 1999 provides relatively strong legal protection for journalists, including the right of refusal
and the right of reply. However, developments over the past two decades demonstrate that
press freedom has never been entirely secure from threats.

Wiratraman (2014), in his socio-legal study of press freedom in Indonesia, reveals that
pressure on the media does not originate solely from the state but also from non-state actors.
These pressures take various forms: physical violence against journalists, economic pressure
through advertising revenues, and legal intimidation through criminal or civil lawsuits.
Alarmingly, legal instruments that should serve to protect the press are often used to silence it.

Teguh (2021) examined law enforcement policies in cases involving press reporting. His
findings reveal regulatory overlap among the Press Law, the Criminal Code, and the Electronic
Information and Transactions Law (UU ITE). When journalists publish investigative reports that
allegedly harm certain parties, they may face not only mechanisms under the Press Law such
as the right of reply or mediation through the Press Council but also criminal defamation
charges under the Criminal Code or the UU ITE. The availability of multiple legal avenues for
complainants creates uncertainty and generates a chilling effect among journalists.

Silaban and Marbun (2020) specifically analyzed internet-based defamation in relation to
press freedom. Their research shows that complaints against journalists are often filed not
because the reports contain factual inaccuracies, but because certain parties dislike the
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narratives presented. In many instances, police authorities proceed with criminal investigations
without seriously considering whether the dispute should instead be resolved through the
mechanisms provided by the Press Law.

Another serious threat is the phenomenon known as Strategic Lawsuits Against Public
Participation (SLAPP). Riyadi and Hadi (2021) define SLAPP as legal actions filed not to seek
justice but to silence public participation, including criticism and advocacy by journalists or
activists. The defining characteristics of SLAPP include a power imbalance between plaintiffs
and defendants and the shifting of evidentiary burdens to defendants, thereby draining their
time, resources, and energy. In the context of press freedom, SLAPP is frequently employed by
corporations or public officials who feel threatened by critical reporting.

Staples (2016) examines Indonesian press freedom from the perspective of international
human rights standards. He emphasizes that restrictions on press freedom must be applied
strictly and proportionally. Such restrictions must be prescribed by law, pursue legitimate
objectives, and be necessary in a democratic society. Unfortunately, practice in Indonesia often
demonstrates excessive restrictions that fail to meet these standards.

Equally important is the issue of legal literacy among journalists themselves. Many
journalists, particularly in regional areas, lack a clear understanding of legal boundaries in their
professional work. This lack of awareness is often exploited by aggrieved parties who threaten
legal action. Consequently, journalistic coverage becomes increasingly cautious, and sensitive
or critical issues are often avoided.

As the implementation of the 2026 Criminal Code approaches, concerns about the future
of press freedom continue to intensify. Several provisions in the new code expand the range of
offenses that could potentially criminalize journalistic activities, without corresponding
reinforcement of protection mechanisms mandated under the Press Law. In this situation,
press freedom truly stands at a crossroads: between the reformist spirit of openness and the
looming legal constraints that may silence critical voices at any moment.

Analysis

A review of the literature presented above reveals a clear structural tension between
constitutional guarantees of freedom of expression and the legislative practice of criminal law
in Indonesia. While the Constitution provides a solid foundation for the protection of civil
liberties, the translation of these guarantees into provisions within the Criminal Code and other
laws often results in significant shifts in meaning. Ambiguous formulations, expansive
criminalization, and weak defense mechanisms create persistent vulnerabilities that threaten
fundamental freedoms.

23



= | VRISPRAAK

International Journal of Law
ISSN (Online) : 2597-4491

Volume: 10, Number 01, March, 2026

Main Claims and Strength of Evidence

The literature consistently indicates that the principal challenge to freedom of expression
in Indonesia does not lie in the Constitution itself but in implementing legislation and its
enforcement. Rohmana (2017), Makarim et al. (2019), and Ezekiel (2021) all find that the
expansion of criminalization through vaguely formulated offenses represents the most
significant threat. Terms such as “insult,” “blasphemy,” or “disturbing public order” lack
objective parameters and therefore depend heavily on subjective interpretation by law
enforcement authorities and public pressure.

These concerns are supported by empirical evidence. Susetyo et al. (2020) and Winata et
al. (2020) demonstrate that such ambiguous provisions are systematically used to pressure
minority groups and critical voices. Cases of blasphemy prosecutions against minorities and
the criminalization of activists and journalists under the Electronic Information and
Transactions Law illustrate a recurring pattern: criminal law is no longer treated as an ultimum
remedium (a last resort), but rather as a primum remedium (a first response) for resolving social
and political disputes.

Meanwhile, the role of the Constitutional Court in protecting freedom of expression
remains ambivalent. Winata et al. (2020) highlight progress when the Court invalidated
provisions criminalizing insults against the president. However, Anindyajati (2021) argues that
by maintaining other vague provisions, the Court effectively allows the potential for rights
violations to persist. This suggests that judicial review, while important, provides only partial
protection and is insufficient to produce systemic reform.

Research Gaps

One notable finding from the literature review is the existence of a significant research gap.
As illustrated in the table below, most studies focus on criticizing the ambiguity of statutory
provisions, while relatively little attention has been paid to defense mechanisms available to
defendants.

Table 2. Research Concentration on Topics Related to Criminal Code Reform

Press
. Defamation/Blasphemy o Judicial
Topic/Outcome Freedom/Digital . o .
Offenses . Review/Constitutionality
Rights
Statutory Clarity 12 4 7
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Press
. Defamation/Blasphemy o Judicial
Topic/Outcome Freedom/Digital . o .
Offenses . Review/Constitutionality
Rights
Protection of
N . 7 2 4
Minorities/Dissent
Public Interest
3 GAP 1
Defense

The mapping above shows that most research focuses on the lack of clarity in statutory
provisions (12 studies on defamation and blasphemy offenses). However, research on defense
mechanisms particularly public interest defense is almost nonexistent. Only three studies
address this issue in the context of defamation, and a single study examines it in the context of
judicial review. In the fields of press freedom and digital rights, the gap is even wider: no study
specifically examines public interest defense.

Yet comparative legal practice in many democratic countries demonstrates that public
interest defense is a crucial instrument for protecting investigative journalism and public
advocacy. Ezekiel (2021) and Lintang and Martufi (2021) illustrate how countries such as
Canada and Ireland provide clearer standards for such defenses. In Indonesia, the absence of
substantial research and legal discourse on this mechanism means that defendants
particularly journalists and activists lack a strong academic and legal foundation when facing
broadly formulated criminal provisions.

Key Questions for Future Research

Based on the identified research gaps, at least three major questions need to be addressed
by future studies.

First, how will courts interpret the provisions of the 2026 Criminal Code that relate to
freedom of expression? Will judges adopt a restrictive approach that narrows the scope of
criminalization, or will they take the opposite path? The answer to this question will largely
determine whether the new Criminal Code is implemented in a fair manner or becomes a new
instrument of repression. Jurisprudential studies examining future court decisions will therefore
be highly relevant.

Second, what mechanisms can ensure protection for minority groups under the new
Criminal Code? Historical experience shows that religious, gender, and political minorities are
often the most vulnerable to criminalization. Without explicit guarantees of protection, vague
provisions will continue to be used to suppress those who hold dissenting views. Research on
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institutional design and checks-and-balances mechanisms within criminal law enforcement
therefore needs to be further developed.

Third, how can the public interest defense be strengthened within Indonesian law? This is
perhaps the most urgent yet most neglected question. Clearer standards regarding what
constitutes the “public interest,” how it can be proven, and in what contexts it may be invoked
as a defense would significantly reduce the chilling effect on freedom of expression.
Comparative studies and legislative advocacy in this field are therefore essential.

Conclusion and Recommendations
Conclusion

The implementation of the 2026 National Criminal Code represents a significant milestone
in the history of Indonesian criminal law. For the first time since independence, Indonesia will
have a criminal code formulated independently rather than inherited from colonial legislation.
This effort toward codification and legal unification deserves recognition as part of a broader
attempt to build a legal system that reflects Indonesian values.

Nevertheless, behind this reformist spirit lie serious constitutional concerns. This article
has demonstrated that although the 1945 Constitution provides strong guarantees for freedom
of expression and civil liberties, their translation into provisions of the new Criminal Code leaves
several critical issues unresolved. Ambiguous formulations of offenses, the expansion of
criminalization, and weak defense mechanisms create loopholes that may undermine
fundamental freedoms.

The tension between rights protection and state-imposed limitations is inevitable in any
organized society. The real problem, however, lies in the imbalance. When restrictions are
drafted vaguely without objective parameters, when criminal law is used as a first rather than a
last resort in resolving conflicts, and when minorities and critical voices become the most
vulnerable targets, criminal law ceases to function as a protective instrument and instead
becomes a tool of suppression.

The Constitutional Court has indeed played an important role in reviewing the
constitutional limits of freedom of expression. Progressive rulings, such as the annulment of
provisions criminalizing insults against the president, demonstrate that the Court can actas a
guardian of fundamental rights. However, by allowing other vague provisions to remain in force,
the Court indirectly opens space for arbitrary law enforcement. Protection through judicial
review thus remains partial and has not yet produced systemic reform.

Press freedom, one of the key pillars of democracy, also remains in a vulnerable position.
The regulatory overlap between the Press Law, the Criminal Code, and the Electronic
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Information and Transactions Law creates legal uncertainty that leads to a chilling effect among
journalists. The phenomenon of Strategic Lawsuits Against Public Participation (SLAPP) further
worsens the situation by shifting the burden of proof to those who should otherwise be
protected. Without clear mechanisms for dispute resolution and stronger safeguards,
journalistic space continues to shrink and critical issues are increasingly avoided.

Ultimately, the 2026 Criminal Code is a double-edged sword. On the one hand, it unifies
and harmonizes criminal law provisions that have long been scattered across various
regulations. On the other hand, its ambiguous provisions if not balanced by rights-oriented
interpretation and enforcement may become instruments that silence freedom. The decisive
factor therefore lies not merely in the legal text itself, but in how it will be interpreted and
enforced by law enforcement officials, judges, and other stakeholders.

Recommendations

Based on the findings and analysis presented above, at least three key recommendations
can be proposed.

First, greater clarity in interpretation and law enforcement is necessary. Judges and law
enforcement authorities should consistently apply restrictive and human-rights-oriented
interpretations when dealing with ambiguous provisions. The principles of lex certa (legal
certainty) and lex stricta (strict interpretation of criminal law) must serve as guiding standards.
Any ambiguity in interpretation should be resolved in favor of protecting the rights of the
accused rather than expanding criminal liability. Training and education for judges and law
enforcement officials on international human rights standards are therefore urgently needed.

Second, mechanisms for protecting vulnerable groups must be strengthened. The state
should establish specific mechanisms to safeguard minority groups whether religious, gender,
or political from the threat of criminalization. This may be achieved through law enforcement
guidelines that explicitly prohibit discrimination and establish objective parameters in applying
provisions that potentially restrict freedom of expression. Institutions such as the Press Council
and the National Commission on Human Rights (Komnas HAM) should also be granted a
stronger role in overseeing cases involving freedom of expression.

Third, the public interest defense must be strengthened. This is perhaps the most urgent
yet most neglected reform area. Indonesian law should explicitly recognize and regulate public
interest defense as a legitimate justification or excuse in cases involving freedom of expression.
Clear standards regarding what constitutes the public interest, how it can be proven, and in
what contexts it may be invoked as a defense would significantly reduce the chilling effect on
public discourse. Journalists conducting investigative reporting on corruption, academics
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criticizing public policy, and activists advocating for community rights must have adequate legal
protection when their work becomes the subject of defamation or other criminal accusations.

Ultimately, the constitutionalimplications of implementing the 2026 Criminal Code will not
be determined solely by the written legal text, but by how the law is enforced in practice. In this
regard, the role of all actors academics, civil society, law enforcement authorities, and ordinary
citizens is crucial. Freedom of expression is not a gift that can be taken for granted; it is a space
that must continually be defended and nurtured amid shifting political dynamics and evolving
social realities.
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