
 

VRISPRAAK  
International Journal of Law 
ISSN (Online) : 2597-4491 

Volume: 10, Number 01, March, 2026 

 

 

60 
 

Divisi Nafkah, Qiwamah, and Gender in Islamic Family Law: 

Between Patriarchal Construction and Egalitarian Reconstruction 

Nur Aula Yazid 

STAI Darussalam Nganjuk 

nuraulayazid97@gmail.com  

Received: 

Jan 10th 2026 

Reviewed: 

Feb 18th 2026 

Published: 

March 30th 2026 

 

Abstract: The concepts of nafkah (spousal financial maintenance) and qiwamah (male guardianship) 
stand as the two most contested pillars of Islamic family law, occupying the intersection between 
centuries-old jurisprudential tradition and contemporary demands for gender justice. This article 
examines the classical construction of nafkah and qiwamah in Islamic jurisprudence and their 
codification in Indonesian positive law the Compilation of Islamic Law (Kompilasi Hukum Islam/KHI) 
and the Marriage Law No. 1 of 1974 before analyzing the growing body of gender-critical scholarship 
that challenges their patriarchal underpinnings. Drawing on a qualitative-normative methodology with 
a comparative and gender-analytical approach, this study synthesizes recent academic literature 
(2018–2025) alongside primary sources including Qur’anic texts, classical fiqh manuals, and 
contemporary fatwas. The findings reveal that traditional nafkah which assigns exclusive financial 
responsibility to the husband and qiwamah which legitimizes singular male leadership are facing 
fundamental challenges from gender-sensitive interpretive frameworks. Reconstructive paradigms 
grounded in mubādalah (reciprocity), maqāṣid al-sharī‘ah (higher objectives of Islamic law), and 
principles of substantive equality offer a compelling alternative in which nafkah is understood as a 
shared, capacity-based responsibility and qiwamah is reconceptualized as functional, consultative co-
leadership. This article argues that responsive ijtihād and fatwa issuance attentive to modern social 
realities, human rights norms, and the spirit of Islamic justice are essential for reforming Islamic family 
law in ways that are both authentically Islamic and genuinely equitable. 
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Introduction 

The concepts of nafkah and qiwamah have occupied a central and often contentious 
position within Islamic family law discourse for centuries. Nafkah derived from the Arabic root 
n-f-q, denoting expenditure refers to the husband’s legally mandated obligation to provide 
financial maintenance to his wife and children, encompassing food, clothing, and shelter. 
Qiwamah, derived from the word qawwām in Qur’an 4:34, has traditionally been interpreted as 
the husband’s guardianship, authority, and leadership over the household. Together, these two 
concepts have formed the normative backbone of Islamic family law across all major 
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jurisprudential schools, shaping the gendered architecture of Muslim marriage and family life 
from the classical period to the present day. 

In the Indonesian context, both concepts have been institutionalized through state law. 
The Compilation of Islamic Law (KHI), enacted in 1991, enshrines the husband’s obligation of 
nafkah in Articles 80–82, while the Marriage Law No. 1 of 1974 reinforces this model in Article 
34. This legal framework reflects a predominantly traditional-patriarchal conception of gender 
roles in which the husband is provider and leader, and the wife is caretaker and follower.1 Yet 
Indonesian Muslim society has undergone dramatic socioeconomic transformation since 
these laws were enacted, with women increasingly occupying roles as primary or co-
breadwinners, professionals, and public leaders realities that sit in deep tension with the 
normative model embedded in the law. 

The academic literature on Islamic family law has responded to these tensions with 
growing urgency. Two broad currents of scholarship have emerged. The first is a critical-
reconstructive tradition inspired by Muslim feminist thinkers most notably Amina Wadud and 
Asma Barlas who identify patriarchal bias in classical interpretations of qiwamah and call for 
hermeneutically rigorous, justice-centered re-readings of Qur’anic texts.2 The second is a 
reformist-ijtihād tradition grounded in maqāṣid al-sharī‘ah (the higher objectives of Islamic law) 
and the principle of mubādalah (mutuality and reciprocity), which seeks to reconstruct Islamic 
family law from within the tradition, without abandoning its doctrinal foundations. 

Against this backdrop, this article pursues four interrelated objectives: (1) to analyze the 
classical jurisprudential construction of nafkah and qiwamah and their codification in 
Indonesian positive law; (2) to examine gender-critical challenges to that construction; (3) to 
survey emerging reconstructive paradigms in contemporary academic literature; and (4) to 
identify implications for fatwa reform and Islamic family law. By synthesizing a body of literature 
published between 2018 and 2025, this article seeks to contribute a comprehensive mapping 
of the current state of the debate and to highlight pathways toward a more equitable and 
contextually responsive Islamic family law.3 

Methods 

This article employs a qualitative-normative methodology combining juridical-
normative legal analysis with a gender-analytical approach. The normative dimension involves 
systematic examination of legal texts including Qur’anic verses, prophetic hadith, classical fiqh 
manuals from the four major schools, the KHI, and the Marriage Law to identify the doctrinal 
foundations and internal logic of nafkah and qiwamah. The gender-analytical dimension 
involves reading these texts and their interpretations through the lens of feminist legal theory 
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and gender-critical Islamic scholarship, with particular attention to the operations of 
patriarchal ideology within jurisprudential reasoning. 

Primary sources consulted include the Qur’an and major hadith collections, classical 
fiqh texts (most notably Imam al-Nawawi’s Minhaj al-Talibin and Ibn Qudama’s al-Mughni), 
Indonesian statutory law (KHI and Marriage Law No. 1/1974), and relevant fatwas issued by the 
Indonesian Ulema Council (Majelis Ulama Indonesia/MUI) and other authoritative Islamic 
bodies. Secondary sources consist of peer-reviewed journal articles, monographs, and 
research reports published between 2018 and 2025, retrieved from internationally recognized 
academic databases including Scopus, DOAJ, and Google Scholar. 

The comparative approach is applied at two levels: (1) inter-school comparison of 
classical jurisprudential positions on nafkah and qiwamah across the Hanafi, Maliki, Shafi’i, and 
Hanbali traditions; and (2) comparative analysis of contemporary reform trajectories in 
different Muslim-majority countries, with particular attention to Indonesia, Morocco, and 
Tunisia. Data analysis follows a qualitative-interpretive procedure: themes are identified, 
categorized, and analyzed according to their implications for gender justice and legal reform.4 

Result and Discussion 

The Classical Construction of Nafkah and Qiwamah in Islamic Jurisprudence 

All four major schools of Islamic jurisprudence concur that nafkah constitutes a legal 
obligation (wājib) of the husband toward his wife and children, arising from the valid conclusion 
of the marriage contract (‘aqd al-nikāḥ). The Hanafi school defines nafkah as encompassing 
food, clothing, and housing proportionate to the husband’s financial capacity and the wife’s 
social status. The Shafi’i school, codified in al-Nawawi’s seminal Minhaj al-Talibin, similarly 
conditions the quantum of nafkah on the husband’s means, though it additionally requires 
provision for a servant when the wife’s social background warrants it.5 The Maliki and Hanbali 
schools broadly agree, with minor variations regarding the conditions under which the wife’s 
right to nafkah may be forfeited. 

The classical jurisprudential rationale for making nafkah an exclusive male obligation 
rests on a principle of reciprocal exchange: in return for the husband’s financial provision, the 
wife owes him ta‘a (obedience) and ḥabs (availability for intimate relations within the home). 
This exchange logic is explicitly articulated by classical jurists, who characterize the marital 
contract as analogous in some respects to a contract of hire, with the husband acquiring certain 
exclusive rights over the wife’s person in exchange for financial support.6 This framing has 
attracted substantial feminist critique, as it reduces the wife to a passive recipient of support 
whose autonomy is legally conditional on compliance. 
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Qiwamah, grounded in Qur’an 4:34 (“men are qawwāmūn over women because of what 
God has given some over others and because of what they spend from their wealth”), has been 
interpreted in classical tafsir as encompassing the husband’s authority to discipline the 
household, including the right to admonish, withdraw intimacy from, and in classical texts 
physically discipline a nushūz (recalcitrant) wife.7 The classical understanding thus links 
qiwamah directly to nafkah: because men bear the financial burden of the family, they are 
entitled to leadership and authority. This nexus between economic responsibility and domestic 
authority is the cornerstone of the classical gender order in Islamic family law. 

In the Indonesian legal context, these classical doctrines are reflected in KHI Article 80, 
which lists the husband’s obligations including nafkah, kiswah (clothing), and makan (food), 
and Article 83, which states that the wife’s primary obligation is to fulfill her domestic duties 
and obey her husband. This codification reproduces the classical exchange logic in statutory 
form, lending it the coercive authority of state law.8 

Gender-Critical Challenges to the Patriarchal Construction 

Contemporary gender-critical scholarship has mounted a multi-front challenge to the 
classical construction of nafkah and qiwamah. At the textual level, Muslim feminist scholars 
argue that the patriarchal reading of Qur’an 4:34 is not the only nor necessarily the most faithful 
interpretation of the verse. Amina Wadud’s landmark reading in Qur’an and Woman (1992) 
argued that qawwām should be understood as a functional, contextual responsibility rather 
than an ontological superiority: men are qawwām in the specific circumstances where they 
provide financially, not categorically and in all circumstances.9 

Asma Barlas extends this argument by situating the patriarchal reading within a broader 
history of androcentric interpretation. In Believing Women in Islam (2002), she contends that 
the Qur’an is fundamentally egalitarian and anti-patriarchal a text that emphasizes the moral 
equality of all human beings before God and that patriarchal readings are the product of male-
dominated interpretive communities rather than the text itself. Anisa’s (2025) recent 
Indonesian-language synthesis of these feminist frameworks confirms that both Wadud’s and 
Barlas’s hermeneutics are increasingly influential in Indonesian Islamic scholarship, offering 
intellectual resources for rethinking qiwamah from within the tradition. 

At the sociological level, empirical studies document the growing gap between the legal 
model of the male breadwinner and the lived reality of Indonesian Muslim families. Iqraminati 
et al. (2022) document the experiences of women who serve as primary breadwinners (pencari 
nafkah), demonstrating that the classical legal framework fails to recognize, protect, or 
remunerate their economic contributions. Similarly, Hayati et al. (2024) analyze the discourse 
on gender inequality in Indonesian Islamic family law and identify structural dimensions of 
disadvantage that cannot be addressed through legal formalism alone.10 



 

VRISPRAAK  
International Journal of Law 
ISSN (Online) : 2597-4491 

Volume: 10, Number 01, March, 2026 

 

 

64 
 

Nurhikmah and Yumna (2024) adopt a historical-philosophical-sociological lens to 
examine gender issues in Islamic family law, arguing that the classical framework was shaped 
by specific historical conditions including pre-modern Middle Eastern patriarchal society and 
limited female economic participation that no longer apply in contemporary Indonesia. They 
advocate for a historically conscious hermeneutics that distinguishes between the eternal 
moral principles of Islam and the contingent patriarchal applications that accrued to those 
principles in specific historical periods.11 

Gaol et al. (2023) provide case-based evidence of gender discrimination against women 
in Indonesian Muslim families, illustrating how normative legal frameworks can enable and 
legitimate abuses when interpreted through a patriarchal lens. Their analysis underscores the 
urgency of legal reform: institutional change in the form of fatwa revision and KHI amendment 
is necessary, not merely desirable.12 

Reconstructive Paradigms: Nafkah and Qiwamah in Contemporary Islamic Scholarship 

The critical literature has been accompanied by a growing reconstructive literature that 
seeks to offer concrete jurisprudential alternatives to the classical model. Two principal 
reconstructive paradigms have emerged: the mubādalah framework and the maqāṣid-based 
reformist approach. Table 1 summarizes the key contrasts between classical constructions 
and reconstructive directions: 

 

Table 1. Comparative Overview: Classical Construction vs. Reconstructive Directions for 
Nafkah and Qiwamah 

Dimension Classical 
Construction 

Reconstructive Direction Key Scholars 

Nafkah Exclusive 
husband’s 
obligation; wife 
passive recipient; 
linked to 2:1 
inheritance ratio 

Shared, capacity-based 
responsibility; praxis of 
mubādalah and mutual care; 
wife’s economic 
contributions legally 
recognized 

Alfaizi (2022); 
Hardianti & Majid 
(2025); Ma’arif 
(2025); Iqraminati et 
al. (2022) 

Qiwamah Singular male 
leadership; 
ontological male 
superiority; 
conditionality of 

Functional, contextual co-
leadership; consultative and 
partnership-based; capacity, 
not sex, determines 
leadership 

Anisa (2025); Aisyah 
& Hidayah (2023); 
Fatimah & Ikram 
(2025) 
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Dimension Classical 
Construction 

Reconstructive Direction Key Scholars 

wife’s rights on 
obedience 

Nushūz Wife’s 
disobedience 
forfeits nafkah; 
husband’s right to 
discipline 

Mutual obligation framework; 
nushūz applies equally to 
husband and wife; non-
coercive dispute resolution 

Wadud (1992); Barlas 
(2002); Anisa (2025) 

Legal Basis Classical fiqh; KHI 
Arts. 80–83; 
Marriage Law Art. 
34 

Maqāṣid al-sharī‘ah; 
mubādalah; CEDAW; 
constitutional gender equality 
norms 

Ikrom (2019); Alfaizi 
(2022); Jannah et al. 
(2025) 

Source: Authors’ synthesis from reviewed literature (2018–2025). 
 

The mubādalah framework, developed most systematically by Indonesian scholar 
Faqihuddin Abdul Kodir, posits that every Qur’anic norm addressed to one sex implicitly 
applies, in a spirit of reciprocity and partnership, to the other. Applied to nafkah, mubādalah 
reframes the husband’s obligation not as a privilege that purchases wifely submission, but as 
one expression of a mutual ethic of care in which both spouses bear responsibility for the 
family’s well-being according to their respective capacities. Alfaizi (2022) elaborates this into 
a comprehensive framework for gender equality in Islamic family life, arguing that the Qur’anic 
vision of marriage as a relationship of sakīnah (tranquility), mawaddah (love), and raḥmah 
(mercy) is incompatible with the coercive authority structure implied by the classical qiwamah 
doctrine.13 

Hardianti and Majid (2025) offer the most recent and thorough reconstruction of nafkah 
from a gender and female autonomy perspective. They argue that the classical construction of 
nafkah as an exclusively male obligation was historically contingent appropriate to pre-modern 
societies in which women’s economic participation was structurally limited but is no longer 
tenable as a universal norm in contemporary Indonesia, where millions of women are primary 
earners.14 Their proposed reconstruction recognizes the wife’s right to claim proportional 
contribution from the husband when she bears primary financial responsibility, and explicitly 
acknowledges the economic value of domestic labor. 

Ma’arif (2025) examines the relevance of classical nafkah concepts in the context of 
modern life, arguing that three contemporary phenomena demand doctrinal revision: the 
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prevalence of dual-income households, the rising rate of female-headed households post-
divorce, and the inadequacy of post-divorce nafkah (nafkah ‘iddah and nafkah mut’ah) to 
ensure women’s economic security. He proposes that fatwa bodies update their guidelines on 
nafkah to reflect these realities, drawing on the maqāṣid objective of protecting wealth (ḥifẓ al-
māl) as applied to women’s economic security.15 

On qiwamah, Fatimah and Ikram’s (2025) concept of ‘transformative qiwamah’ 
represents the most ambitious reconstruction to date. They define transformative qiwamah as 
a practice of shared, consultative household leadership that actively dismantles toxic 
masculinity rather than accommodating it. Their framework draws on Islamic ethical concepts 
of shūrā (consultation) and ‘adl (justice) to argue that authentic Islamic family leadership is 
inherently collegial, requiring the husband to seek and honor the wife’s perspective in all major 
decisions.16 

Aisyah and Hidayah (2023) examine the implications of qiwamah reinterpretation for 
gender justice in Indonesian Islamic family law, concluding that a functional-contextual 
understanding of qiwamah in which leadership responsibility is assigned based on capacity and 
mutual agreement rather than biological sex is both jurisprudentially defensible and socially 
necessary. They observe that Indonesian courts have already begun, in some instances, to 
apply a more flexible understanding of qiwamah in family dispute resolution, suggesting that 
bottom-up doctrinal change may be underway even in advance of formal legal reform. 

Fatwa, State Law, and the Reform of Islamic Family Law 

The role of fatwa as a mechanism for normative change in Islamic law is both promising 
and complex. Elmi (2020) analyzes the position of fatwa in Islamic legal construction and 
argues that fatwas grounded in kemaslahatan (public interest) and maqāṣid al-sharī‘ah carry 
significantly greater transformative potential than those that merely reproduce classical 
jurisprudential opinions.17 In the context of nafkah and qiwamah, this means that fatwa bodies 
such as MUI must be willing to issue opinions that engage with contemporary social realities 
rather than defaulting to classical precedent. 

Ikrom (2019) argues that Islamic law is fundamentally compatible with international 
human rights norms including those of CEDAW (the Convention on the Elimination of All Forms 
of Discrimination Against Women) when interpreted through a comprehensive maqāṣid 
framework that prioritizes the protection of life, intellect, lineage, property, and dignity.18 This 
compatibility argument is important because it challenges the common framing of gender 
equality in Islamic law as a Western imposition: rather, it reframes gender justice as an 
expression of the Islamic commitment to maslaha (public welfare) and human dignity. 
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The comparative dimension of Jannah et al.’s (2025) study of nafkah implementation in 
Indonesia and Thailand reveals the extent to which national legal and political contexts shape 
the application of Islamic family law. Thailand’s accommodation of Islamic personal law in the 
southern provinces has produced distinct patterns of nafkah enforcement and divorce rights 
that differ markedly from the Indonesian KHI model, illustrating that there is no single ‘Islamic’ 
approach to these issues but rather a family of contextually embedded practices.19 

Marilang’s (2022) examination of the 2:1 inheritance ratio in relation to gender equality 
is directly relevant to nafkah reform because the classical justification for the inheritance 
differential rests on the premise that men bear the full burden of nafkah. Once nafkah is 
reconceived as a shared responsibility, the symmetry of the classical system is disrupted, and 
the inheritance ratio requires fresh doctrinal reconsideration. This illustrates how changes in 
one area of Islamic family law inevitably ripple through other, apparently separate, doctrinal 
areas.20 

Wani et al. (2025) provide an overview of gender equality in Islamic family law and 
positive law, concluding that the gap between formal legal norms and substantive gender 
equality is significant and requires both legal reform and a transformation in interpretive culture. 
Their analysis suggests that law reform alone is insufficient: genuine progress toward gender 
equality in Indonesian Muslim families requires simultaneous change in legal norms, 
jurisprudential methodology, religious education, and social attitudes. 

Toward a Maqāṣid-Based Framework for Nafkah and Qiwamah Reform 

The synthesis of the literature reviewed above suggests the contours of a maqāṣid-
based framework for reforming nafkah and qiwamah in Indonesian Islamic family law. Such a 
framework would rest on four pillars. First, it would affirm the Qur’anic principles of equity 
(‘adl), mutual care (mawaddah wa raḥmah), and consultation (shūrā) as the constitutive norms 
of Islamic marriage, rather than the exchange logic of the classical construction. Second, it 
would apply the mubādalah principle to reconceive nafkah as a shared, proportionate 
responsibility and qiwamah as a collaborative practice. 

Third, it would ground the reform in maqāṣid al-sharī‘ah, specifically the objectives of 
protecting lineage (ḥifẓ al-nasl), property (ḥifẓ al-māl), and dignity (ḥifẓ al-‘irḍ), and would argue 
that these objectives are better served by gender-equitable norms than by patriarchal ones. 
Fourth, it would engage responsibly with international human rights standards, not as external 
impositions but as independent confirmation of values already embedded in the Islamic 
tradition. 

This framework would provide the basis for a package of fatwa and legal reforms 
including: revision of KHI Articles 80–83 to recognize the wife’s economic contributions and 



 

VRISPRAAK  
International Journal of Law 
ISSN (Online) : 2597-4491 

Volume: 10, Number 01, March, 2026 

 

 

68 
 

establish proportionate, capacity-based nafkah obligations; issuance of MUI fatwas on the 
rights and obligations of female breadwinners; and development of family court guidelines that 
apply a functional-contextual understanding of qiwamah in dispute resolution. The cross-
national evidence reviewed above, particularly from Morocco and Tunisia, demonstrates that 
such reforms are both jurisprudentially achievable and practically implementable within 
Islamic legal systems.21 

Conclusion and Suggestion 

This article has demonstrated that the classical constructions of nafkah and qiwamah, 
while jurisprudentially coherent within their historical context, are increasingly untenable as 
universal legal norms in contemporary Indonesian Muslim society. The socioeconomic 
transformation of Indonesian families with women increasingly serving as primary or co-
breadwinners and as autonomous public actors has generated a profound tension between the 
gender model embedded in the KHI and the lived realities of millions of Indonesian Muslims. 
Gender-critical scholarship from both feminist and maqāṣid-based traditions has produced a 
rich body of alternative interpretive resources that make possible a jurisprudentially grounded 
and practically viable reform of Islamic family law. 

The mubādalah framework offers perhaps the most promising basis for this reform, 
because it operates from within the Islamic textual tradition and is oriented toward the Qur’anic 
vision of marriage as a relationship of mutual care, love, and tranquility rather than hierarchical 
exchange. Reconceiving nafkah as a shared, capacity-proportionate obligation and qiwamah 
as consultative co-leadership does not abandon Islamic law; it recovers the deepest 
commitments of the tradition by subordinating contingent patriarchal applications to the 
enduring moral principles they were supposed to serve. 

Three directions for further research are proposed. First, empirical studies are needed 
on the implementation of reconstructive nafkah concepts in Indonesian religious court 
(Pengadilan Agama) decisions, to determine the extent to which doctrinal change is already 
occurring at the adjudicative level. Second, sociological research on Indonesian Muslim 
communities’ receptivity to qiwamah reinterpretation would help identify the social conditions 
under which legal reform can be effective. Third, systematic comparative analysis of KHI reform 
against reform processes in Morocco (Moudawwana 2004), Tunisia, and other Muslim-majority 
countries would provide valuable lessons for the Indonesian reform agenda. 

At the policy level, two recommendations are paramount. The Indonesian government 
and the House of Representatives should initiate a comprehensive revision of the KHI that 
integrates gender-responsive norms on nafkah, qiwamah, divorce rights, and inheritance, 
informed by the best of contemporary Islamic jurisprudential scholarship. Simultaneously, MUI 
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should convene a dedicated commission to develop fatwas on the rights and obligations of 
female breadwinners, the distribution of domestic and economic responsibilities in dual-
income households, and the application of the mubādalah principle in family life fatwas that 
would provide Islamic legal sanction for practices already widespread among Indonesian 
Muslim families. 
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